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DIA B ! P IT
TO REQUEST TO CERTIFY APPLICATION FOR REVIEW

1. On July 6, 1993, Mark and Renee Carter ("the Carters")
filed a Request to certify an application for review to the
Commission. The Mass Media Bureau submits the following comments

in opposition.

2. The Carters seek Commission review of the Hearing
Degignation Order in the above-captioned proceeding, DA 93-700,
released June 28, 1993 ("HDO"). They argue that the competing
application of Howard B. Dolgoff ("Dolgoff") should not have been
designated for hearing. Instead, the Carters submit, Dolgoff's
application should have been dismissed for violation of the hard
look rules, and/or for violation of the contour protection

gstandards of Section 73.215 of the Commission's Rules. However,
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the Carters are wrong on both scores.

3. The Dolgoff "application" which the Carters refer to is
not the application as filed, but, rather, the application as
amended. It was only in an amendment as a matter of fight that
Dolgoff requested processing under Section 73.213(c) (1) of the
Commission's Rules. The proposal was not subject to outright
dismigsal even if it had violated the tenderability requirements
of the "hard look" policy because it was an amendment. See

t ment of New Policy Regarding Commercial FM Applications th
are not Substantially Complete or are Otherwise Defective
(Appendix D), 58 RR 2d 166 (1985). Such requirements are
specifically intended to detect and eliminate defects in
applications at the initial processing stage. The Taber
Broadcagting Company of New Mexico, 4 FCC Rcd 7892 (1989).

4. In any event, Dolgoff's amendment was not defective.
Under Section 73.213(c) (1), a grandfathered applicant such as

Dolgoff need only show that its proposal would emit no more
ol _-_"—ﬁ

3kW at 100 meters HAAT. The HDO includes a clear and well
reasoned analysis of the basis for its conclusion that Dolgoff's
application can be processed under Section 73.213(c)(1). The
Carters provide no factual or legal sﬁpport for a contrary
result. Instead, the Carters suggest, without any factual basis,

that existing station WKNU(FM)'s projected 6kW interference



contour will overlap Dolgoff's service contour. The appended
staff study confirms that WKNU(FM) operates at 3kW and, as the
HDO makes clear, Section 73.213(c) (1) is applied on a station-
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5. Moreover, the Carters are wrong when they claim that
Dolgoff should have sought processing under Section 73.215 of the
Commission's Rules. That rule, dealing with contour protection
for short spaced stations, is inapplicable to the instant
situation. Since Dolgoff qualified for processing under Section
73.213(c) (1) he was not considered short spaced. Thus, once
Dolgoff chose to proceed under Section 73.213(c)k1) it would have
been absurd for him to seek processing under Section 73.215.
Moreover, since Dolgoff was not processed under Section 73.215,
there was no requirement for an exhibit concerning contour

protection, and any such exhibit was irrelevant. -

6. Even if it were determined that Dolgoff's amendment
could not be processed under Section 73.213(c¢) (1) that would not

result in the dismissal of his application. Dolgoff's Section

1 on July 8, 1993, the licensee of WKNU(FM) wrote to
Chairman Quello alleging that the effect of a grant of the
Carters' proposal for a 6kW directional FM station on Channel
292A at Miramar Beach would be to deprive WKNU(FM) of its
reciprocal right to increase power to 6 kW. The licensee of
WKNU (FM) is in error. The filing of the Carters' proposal does
not preclude WKNU(FM) 's reciprocal right to file ' for a mutual
power increase to 6kW, pursuant to Section 73.213(c) (2), with
respect to Dolgoff's proposed facility should it ultimately be
granted. '



73.213(c) (1) proposal was contained in an amendment. Thus, even
if it had been defective, it would have beén returned as a.
"suicide amendment." See Alegria I, Inc., 5 FCC Rcd 7309 (1990).
The original application would have then been processed, since it
was acceptable for filing, as originally filed. Thus, grant of
the request for certification would not expedite the resolution

of this case.

7. In sum, the Carters have not shown that this matter
"involves a controlling question of law as to which there is a
substantial ground for difference of opinion and that immediate
consideration of the question would materially expedite the
ultimate resolution of the litigation." Section 1.115(e) (3) of

the Commission's Rules.

Respectfully submitted,
Roy J. Stewart
Chief, Mass Media Bureau
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Washington, D.C. 20004-2404

Irving Gastfreund, Esq.

Kaye, Sholer, Fierman, Hays & Handler
901 15th Street, N.W.

Washington, D.C. 20005

Michelle C. Mebane



